State and Local Government Law

Professor Ray Rabalais

Room 436, (504) 861-5671

rjrabala@loyno.edu 

Office Hours: M,W 3:00-5:00 or by Appt.
Class 1

January 14, 2003

Moved to Michigan, worked on Housing Authority.

Louisiana Housing Finance Authority

Louisiana’s Guaranteed Student Loan Act

Center for Public Law (Joint Program with Loyola and Tulane, typically offers courses in legislation, administrative advocacy, and legislative advocacy.  

First time teaching this class, although he has substantial experience in the area.

This area of the law has shown a tremendous amount of new life recently.  The Supreme Court has been involved in a number of very important decisions in the last 10 years, where greater deference is being given to state and local governments (e.g. Lopez).  Additionally, many of the problems of the inner city and the big cities have not gone away or have gotten worse.  Further, a number of presidents (beginning with Nixon) have looked to revenue-sharing with local governments rather than large federal programs to address problems.  Accordingly, states now have more money to pursue non-traditional goals.  

Learning by doing is very important to this type of class.  Accordingly, he asserts that each of us needs to have an individualized experience.  Half of the grade will consist of a project.  He strongly recommends a project that is oriented towards Louisiana state or local government law.  Could nakedownership.com be the project?  Many topics are inchoate.  Others address existing agencies, etc.  For example, topics include doing the research, so that one can learn how to find the materials, etc.  Need to become familiar with La. State Constitution.  Findlaw for Louisiana state law?   New airport?  

Local and Special Acts are not in the Revised Statue Indexes.  

Class 2

January 16, 2003

"Do not attempt to improve your neighbor or your neighborhood by what or how you read. . . . The mind should be kept at home until its primal ignorance has been purged." -- Harold Bloom.
Objects of State and Local Government /Policies:

· Decentralization

· Individual Liberty

· Non-Discrimination / Equality

· “Social Welfare”

· “Good Order”/ Tranquility / Security

· Prosperity

· Political Freedom

· Democratic Participation

· Governmental Responsiveness

· Delivery of Services

· Public

· Privatized

· Equality/Fairness

· Conflict Avoidance/Resolution

· “Gangs of New York”?

· Protection of Rights

· Group Rights/Minority Rights

· Individual Rights

· Rationality/Efficiency

· Honesty (Anti-Corruption)

· Avoidance of  “Sprawl”

· Quality of Life

· Neighborhood Preservation/Conservation/Prevention of “Decline”

Began with discussion of America’s propensity to begin things without really having a plan, etc.  Louisiana is in the process of updating Civil Code (since 1976) without any real objectives, etc.  We should keep these objectives in our mind.  Is there a connection between local laws and the achievement of objectives?  Is the relationship a legitimate part of the analysis?  Consider the introduction in our book, page v.  We essentially read verbatim in class.  

See De Tocqueville on page 10.  He was a French observer that came to the United States on an official mission from France to evaluate the American prison system.  While here, he traveled extensively and made a number of observations.  His visit was in 1831—the era of Andrew Jackson, but his writings were not published until 1835 (pre-Civil War).  Political scientists adore De Tocqueville because he was so prophetic in Democracy in America.  Rabalais says we have a relatively high degree of participation—it appears that he believes that De Tocqueville’s writings are still relevant to our society today.  There are still lots of decisions that effect communities made at the local level.  

Consider the semantics of state’s rights v. decentralization.  Consider the notion of rationality in government.  (The Splendid Century, Book on 17th Century France by C.S. Lewis’ brother—allusions to Vetter’s discussion regarding the origin of the civil code?).  He compared the French system of tax collection to our modern tax-collectors.  Tax assessor is elected.   

Assignment:  Read pages 1-57.  We should get the following out of the initial selections:  what are the political or civic values that are emphasized?  

Class 3

January 23, 2003

Read pages 57 to 93 for Tuesday.  We are going straight to the cases, no more introductory material.

City of Richmond v. J.A. Croson Company, pg. 17

This case is here to illustrate the types of problems that many cities have to address.  From the very first, racism (in all of its forms) has been a problem in our society.  In this case, the Richmond City Council had formed minority set aside that required prime contractors to utilize minority sub-contractors for 30% of the full dollar amount.  The plan was legislative in origin.  What was the evidence used for the city council to pass the ordinance.  A study in the city indicated that although 50 percent of the city’s population was African-american, only 0.67% of the contractor money went to minority-owned businesses.  J.A. Croson company was seeking to have the set aside ruled unconstitutional.  In terms of minority plans in general, the court sets out what it previously held.  Consider the Fullilove v. Klutznkick, the United States Supreme Court upheld the set aside program set up by a federal statute, which had authorized a similar program.  

The federal program was upheld because the fourteenth amendment gives Congress a mandate to remedy past racial discrimination.  Specifically, section 5 has been interpreted to give Congress the power to implement compliance with the Fourteenth amendment.  The principal opinion in Fullilove upheld because (1) Congress has unique remedial powers; and (2) the second factor emphasized the flexible nature of the 10% set-aside.  In this case, the Supreme Court struck down the Richmond program.  The majority took issue that it was enacted by the city and not by Congress.  The Supreme Court required that the city needed to establish the compelling government interest and it had to withstand the strict scrutiny analysis.  

They held that the city failed to demonstrate a compelling interest in apportioning public contracting opportunities on the basis of race.  Rabalais says the City of Richmond failed to demonstrate the compelling government interest.  The court essentially indicates that statistics are not enough—they wanted a prima facie case.  

Good exam question: What is the basis for the state police power and what does it include?  

Section B:  The City as a Public or Private Entity

This pretty important stuff.  What we are seeing, and for many purposes, cities were classified and treated as corporations.  This raised tensions between cities and private corporations.  In general, cities’ lost their powers to individuals and private corporations.  

Oregon v. City of Rajneeshpuram, pg. 31

In this case, Oregon sought a declaratory judgment indicating that it did not have to recognize the city as a municipality.  They invoke the establishment of religion clauses in both Oregon and United States Constitutions.  The entity was very interwoven.  The motivation for incorporating was unclear.  One might argue that it lessened their ability exclude those that they wanted to exclude.  In addressing the question, the court applied the Lemon test: (1) action needed a secular purpose; (2) its principal or primary effect must be one that neither advances nor inhibits religion; finally, the statute must not foster “an excessive government entanglement with religion.”

Rabalais says that the court fails to adequately address the allegations raised regarding the Mount Angel town that was incorporated by Catholic monks.  Further, Rabalais says “to deny defendants the right to operate a city is the only means of achieving a compelling state and federal interests” is an overstatement.  

Marsh v. Alabama, pg. 36

This happens a lot more than we might imagine (e.g. Disneyworld).  Consider the New-town movement from the 1950s and 1960s.  This case concerns a company-owned town, Gulf Shipbuilding Corporation outside of Mobile.  The company owned everything.  Although the company owned all of the property, all of the land was open to the public.  In fact a shopping center on the property was often used by outside persons.  

Marsh was a Jehovah’s witness who was distributing materials on the town property.  She was arrested in violation of Title 14, Section 42 of the 1940 Alabama Code which made it a crime to enter or remain on the premises of another after having been warned not to do so.  The court reasons by analogy that if a single company did not own the town, then she would not have been found in violation of the law.  The court then tries to determine if that fact makes any difference.  The court finds that the statute or ordinance was not unconstitutional on its face.  Accordingly, the court found that the case is limited to its facts.  Rabalais says this “a beautiful case where the court proceed by analogy.”  

What is the test used by the court in this case?  It seems to be balancing test since the compelling government interest and strict scrutiny analysis had not yet been used.  The dissent thought that the appellant was free to engage in such conduct on the public highways thirty feet ways without becoming a trespasser on company property.  

Class 4

January 23, 2003

International Society for Krishna Consciousness, Inc. v. Lee, pg. 40

The petitioners sought declaratory relief from a regulation that the Port Authority that forbid within the airport terminals the repetitive solicitation of money or the distribution of literature.  The krishnas claimed this denied their First Amendment rights.  The court failed to focus on the speech as opposed to the activity—although some activity can be deemed speech—the what  Instead, Chief Justice Rehnquist focused on the forum—the where.  There are also some other possibilities—who, when, and why.  Rabalais’ point is that depending on how the issue is phrased and set-up it can determine how the case is resolved (outcome determinative in Rabalais’ words)—we need to really have our antenna when considering these cases.  

In general, this has been a critique of much of American First Amendment jurisprudence—very factually based without any general principles that tie it all together.  The very first First Amendment case is from the 1920s, so this is a really young area of law.  

Rehnquist considers two categories where the government regulates speech: (1) public property—the government owns the property and acts as proprietor (public property); (2) private property—where the government does not own the property (private property) but regulates its use.  The court discusses three types of pubic property: (1) property traditionally available for expression (e.g. streets and parks); (2) designated public forums; and (3) all remaining public property.  The majority considers that the airport falls into the third category.  

What difference does this make?  In the third category, the court uses the rationality test to determine if the regulations are reasonable.  However, if the area falls in the first category, the court will utilize the strict scrutiny test.  Under strict scrutiny, the government can only regulate when there is a compelling government interest for the regulation.  Today, national security would provide such an interest.  Finally, under the second category, the court will also utilize a strict scrutiny standard.  

The challenged regulation need only be reasonable, as long as the regulation is not an effort to suppress the speaker’s activity due to disagreement with the speaker’s view.  Accordingly, Rehnquist upholds.  

Justice Kennedy concurs in the result, but attacks Rehnquist’s opinion.  He says that court’s classification of the property that turns on the government’s own decision or definition reintroduces into First Amendment law a strict doctrinal line between the proprietary and regulatory functions of government which Kennedy thought were abandonded long ago.  Kennedy offers an alternative test:  categorize public and private property as to how it is used, regardless of its ancient or contemporary origins and whether or not it fits within a narrow historic tradition.  

This is an interesting case because it represents a different type of constitutional decision making.  Rehnquist is more traditional, the others in Kennedy’s opinion have a more fluid point of view. 

New Jersey Coalition Against War in the Middle East v. J.M.B. Realty Corporation, pg. 46

The petitioners were seeking a declaratory judgment in order to hand-out leaflets at malls. This is a State of New Jersey constitutional matter.  The petitioners did not sue under the Federal question because it “is clear that the Federal Constitution affords no general right to free speech in privately-owned shopping centers.”  Page 49.  The Supreme Court found that the First Amendment was not regarded as applying to the states until the fourteenth amendment was ratified after the Civil War.  Further, the United States Supreme Court had to find that the First Amendment applied through incorporation (see ACJ).  Accordingly, there must be a finding of state action in order for the First Amendment to apply.  This definition has been stretched over the years.  In this case, it is difficult to locate the state action—at least until the police are called to arrest somebody.  As a result, there has been much recourse to the states to uphold these rights.  

The court also considers other states’ decisions in these same matters.  It notes that five other states have afforded such rights.  In New Jersey, the court considered a relevant case:  State v. Schmid.  In Schmid, the defendant entered campus and handed out leaflets and sold political schwag.  Accordingly, the New Jersey Supreme Court noted that it allowed someone to enter a private university and finds that it applies to the present case.  After its holding, they spend the remainder of the decision trying to limit the decision primarily to political or social (not commercial) leafleting at major regional malls.  

These two previous cases have analyzed to what extent governments can regulate speech on public and private property.  

Council of Organizations and Others for Education about Prachiad, Inc. v. Engler, pg. 52

Engler was the governor of Michigan.  Rabalais considers the whole charter school as fascinating.  As of 1997, 25 states had adopted charter school statutes.  In New Orleans, there is the International School (corner of Canal and Jeff Davis), one on Palmetto, and one on the Navy Airbase across the River.  These charter schools are being attacked on the basis that they violate the State Constitution because it is not under the immediate control of the state.  The two issues are: (1) that they are not under the ultimate and immediate, or exclusive control of the state and (2) because the academy’s board of directors is not public ally elected or appointed by a public body.  

Both of the petitioner’s arguments fail because the Michigan Constitution does not hold what they claim it holds.  Specifically, for the first issue, the constitution does not require exclusive control.  Further, for the second issue the court finds that the public has control and input over the board by finding that the public has input into the advisory boards.  

Class 5

January 30, 2003

Consider alternative forms of local power: (1) homeowner’s associations; (2) special purpose districts; and (3) business improvement districts.  We have all three of these in Louisiana and New Orleans.  Homeowners associations are relatively new.  The idea was to create a protected and insulated environment—a planned community.  Lake Vista in New Orleans was one of the first homeowner’s associations in the country.  It was developed by the Orleans Levee Board, which was created in 1890 as a type of special purpose district—to build and maintain levees around the parish.  Rabalais estimates it is around 390 miles of levees.  The Orleans Levee Board finances this through an ad valorem property tax.  The Orleans Levee Board decided to fill in part of Lake Ponchartrain—Robert E. Lee Boulevard was the original boundary (in 1920s) of Lake Ponchartrain—almost 18,000 acres of land was filled in.  It now includes the West Lakeshore, Ease Lakeshore, Lake Vista, and Lake Terrace subdivisions.  Interestingly, they developed the land to be around 10 foot M.S.L to act as hurricane protection.

Accordingly, the Orleans Levee Board operates the commercial property in Lake Vista, the Lake Side Airport, the New Orleans Marina, etc.  The purpose is show that it has grown substantially.  The Audubon Park Commission is also another example—just started with a park, now has Aquarium, Nature Center, Zoo, Insectarium (on Canal and Decataur), Endangered Species Center (on West Bank).  These districts exist and are very important locally and around the country.  When Lake Vista was created, they also decided that they did not want uncontrolled development.  Accordingly, the land was developed into lots and they allowed the public to bid on them.  The largest were selling after World War II for $4,000 to $5,000.  Now, they sell for $200,000 to $300,000 minimum.  The Levee Board also created several servitudes, covenants, etc, but Rabalais says they have dropped the ball on enforcing the restrictions.  See his Lake Terrace class reports.  He says that the Levee Board would have the standing to enforce the restrictions.  Restrictions are ineffective without enforcement restrictions.  

There are both voluntary and coercive homeowner’s associations.  The theme that arises in these communities is that since they develop so much power, should they be treated as cities?  This is the theme that permeates the rest of the chapter—what should be the rules for having a voice in these communities.  

Kenner is the 6th largest city in Louisiana.  Metairie is not incorporated.  What are the advantages and disadvantages of incorporation?  This is not really our focus, but it should be a consideration.  This is a question that is facing most Americans today, at least subconsciously, when they decide to buy a home.  

Class 6

February 4, 2003

Municipal Building Authority v. Lowder, pg. 71

This case concerns a town in Utah that needed to build a new jail.  Utah state law requires that any long-term vote issue be approved by the voters, to the city placed the measure on the ballot.  It failed.  Accordingly, the city created the Iron County Municipal Building Authority, which was set-up as a quasi-public body to circumvent the long-term debt prohibition.  

This is a case that considers the concept of public finance and the creation of quasi government bonds.  This considers the difference between general obligation bonds and revenue bonds.  General obligation (GO) bonds (aka full, faith and credit bonds) are less risky propositions to investors, so they place a lower interest rate burden on the taxpayers.  The public body’s entire assets secure these bonds.  The repayment of a revenue bond is limited to a specific revenue stream, so they are somewhat riskier and cost more to the taxpayers to issue them.  Generally, a vote of the people is not required to issue a revenue bond.  For example, the Causeway Bride and the New Orleans Sewage and Water Bond are backed by revenue bonds.  

One thing that jumped off the page at Rabalais was the fact that the building authority’s board of trustees consisted of the same commissioners on the county board.  The Louisiana State Constitution contains a prohibition on dual office holding, which is intended to limit patronage powers.  Nonetheless, in the case, the development of such quasi-authorities was authorized by state law.  There is always a little tension between the state and local government.  Would the agency be considered a state or local agency, etc.  This is applicable because it raises questions regarding sunshine laws, civil service, public bid, etc.  

The only source of repayment for the revenue bonds is from the county lease payments, which can be cancelled any year.  Interestingly, the problem arises from the fact that the commissioners were the same on each board, but one board would want a lease as high as possible (to cover the revenue bonds) and the other would want it as low as possible (to fulfill their obligation to run efficient government).  The bonds were secured by the new jail.  Further, if Iron County were to cancel the lease, the rating agencies (Moody’s, Standard and Poor’s, etc.) would come down on the county with an iron fist if they were to back out of the lease agreement—an extra-legal factor.  

The first issue is posed on page 72—that the constitutional issues only apply to general obligation debt.  Accordingly, the court recognizes that the quasi-board was not restricted by the Constitution.  The next issue is that the officers said the debt was really a debt of the county, but the court said no.  They court said it was a quasi-financial entity and the tax payers would not be liable even if the county cancelled the lease.  

Ball v. James, pg. 75

This  case concerned a case by the voters of Arizona who filed suit against the Salt River Project Agricultural Improvement and Power District.  The plaintiffs, registered voters that owned no land in the District, were seeking to enforce their equal protection rights from the Fourteenth Amendment and to be able to vote on the directors of the district.  Whether or not the District is a state entity is a threshold issue.  If it is not, then the Fourteenth Amendment does not apply.  

The court doesn’t focus on that issue because in 1922 the state authorized the creation of special public water districts, which the Salt River District took advantage of.  Accordingly, the plaintiffs’ are claiming that the acreage-based scheme for electing directors of the District violates the Equal Protection Clause of the Fourteenth Amendment.  Recognize we are talking about two separate entities—the Association and the District.  The District implicates the state action because it was authorized by the state in 1922.  

What was the acreage-based scheme?  The scheme was that as a registered voter and land owner owning more than one acre then you are given voting rights in the District.  

Applying Reynolds v. Sims, Hadley v. Junior College District, and Salyer Land Co. v. Tulare Lake Basin Water Storage District, a 5-4 majority found that the District’s voting plan did not violate the equal protection clause.  There was a voracious dissent that challenged that determination.  The District sold electricity to half of Arizona and had substantial effect on environmental policy regarding water storage and usage.  The court conceded that the District exercised substantial government functions, but it felt that the landowners that had their land at risk if the District were to issue bonds, so they should have the power to elect the directors.   Conversely, the dissent found that, in fact, the District had never issued such bonds for financing, but had instead shifted that burden to its paying electric customers, to they should then have the ability to vote for the Directors.  

How is the law applied?  The majority finds that the District simply does not exercise the sort of governmental powers that invoke the strict demands of Reynolds and though characterized broadly, the District’s primary function is the conversation and distribution of water.  Finally, neither the existence nor the size of the District’s power business affects the legality of its property-based voting scheme.  

Would it have been different if the Directors were appointed by a state board?  In New Orleans, several commissions, such as Audubon park, can implement ad valorem taxes.  Does it matter that the voters must approve the taxes?  Homework assignment for next class:  Would appointing all of the directors solve the problem? What about in the Grand Central Management District, Inc., which is almost identical to the Downtown Development District in New Orleans?

Class 7

February 6, 2003

Consider sections of text beginning on page 93.  The City and Democratic Theory: Part One.  We must consider ourselves in the context of cities and our identities with them.  Consider Early Rome.  Only the pata familias could own land or enter into a contract. Families were not considered as nuclear, but as extended.  It was not uncommon for brothers and sisters to live in a type of family compound.  Today, most Americans consider family and household the same.  That has not always the case—there used to be domestic servants, slaves, freed slaves, dependants, etc.  Further, all of Rome was divided into Clans, which were then organized into Tribes.  At that point, the tribes constituted the cities.  The point is that Roman cities were highly planned.  Cities were not founded unless there were sources of fresh water.  Streets were laid on a grid, were paved, guttered, etc.  

Consider this class.  Everyone is considering where he or she might want to live after they finish school.  What are some factors that might be considered?   He covered assumptions listed on page 95—very poorly.  Consider the differences between Roman cities and those that developed in the middle ages.  They were not planned and were not very successful.  There has been a debate in the United States over the last 30 years regarding the wisdom of planning.  Consider discussion of Frederic Hommstead, the designer of Central Park.  It was before the Columbia-Chicago exhibition, but was a precursor to the City Beautiful movement.  Trees along streets are part of the City Beautiful movement.  Around 1920 or so, did the United States begin to adopt zoning laws.  Rabalais recommends  “The Death and Life of Great American Cities” by Jane Jacobs.  Her theory is that planning kills neighborhoods.  She said that barrooms should be in residential areas because it created a vibrant rather than a sterile neighborhood.  Think in human terms as opposed to aesthetic terms.  What is the role of planning in cities?  Our gut reaction is to say it is good, but Rabalais says we should really consider its effects.  He suggests that planning can lead to mistakes, etc.  

Class 8

February 11, 2003

Kessler v. Grand Central District Management Association, Inc., pg. 84

There are several distinct entities we should be aware of:  (1) Grand Central Business Improvement District [the actual district itself]; (2) Grand Central District Management Association, Inc. [probably the non-profit corporation that operates the district—one-step removed from a subdivision of the state; (3) Grand Central Partnership, Inc. [Operating Entity]; and (4) that contracted with the New York City Department of Business Services. 

 Plaintiff residents filed suit against defendant district management association challenging the representational structure of defendant's governing board of directors. Plaintiffs alleged that structure denied them equal voting power in violation of U.S. Const. amend. XIV. The lower court granted defendant's summary judgment motion because defendant's system for electing board members was not subject to the requirement of one-person one-vote. The residents have 1 out of 52 votes on the board.  Plaintiffs appealed. The court affirmed the lower court's ruling. The court considered defendant's purpose, functions, responsibilities, and powers, and the impacts of defendant's activities on those owning or residing on property in the district.  The court applies a “purpose and impact” test.  The court says that “the general framework established by the Supreme Court is that elective bodies performing governmental function that ‘are general enough and have sufficient impact throughout the district, but that entities with a special limited purpose and disproportionate effect on certain constituents are exempt from that requirement, and may use voting schemes that need only be reasonably related to their purposes.”

Rabalais says that the Supreme Court performs a constitutional sleight of hand by stating the purpose in a very limited manner—they could have said the purpose of the district was to improve the community in general—property values, community services, etc.  This type of test is conclusory and, as a result, is not very useful.  Accordingly, the court’s find that although a few of defendant's functions were of the type that intervenor city also performed, defendant's responsibilities were so circumscribed that defendant could not have been said to exercise the core powers or sovereignty typical of a general purpose governmental body. The burdens and benefits of defendant's activities disproportionately impacted property owners (the establishment and operation of the GCBID has a substantially greater effect on property owners than on nonowning residents) and the voting system for defendant's board was reasonably related to the goals warranting the district's establishment.  This is evidence of further sleight of hand because the Supreme Court applied its two-part test to two separate entities: the GCDMA and the GCBID.  Why?  

Dissent:  Local government may not, by carving up its civic services and functions into a multitude of “specializations,” each one subject to privatization, immunize the municipality from the strictures of one person, one vote.  Where is the line between this case and the company town cases?  This is still up in the air, but it is becoming a larger issue because local government is not responsive and/or effective.  

Class 9

February 13, 2003

Missed class.

Class 10

February 18, 2003

Final Exam:  Saturday, May 3, 2003 at 1:00 to 4:00 PM (Room 306)

Projects due (at the latest): Wednesday, May 14, 2003 at 3:00 in Room 436.

City of New York v. State of New York, pg. 119

The plaintiffs were the City of New York, Board of Education of the City, its Mayor and Chancellor of the City School District alleged three causes of action: (1) the State statutory scheme for funding public education denies the school children of New York City their educational rights guaranteed by the Education Article of the State Constitution; (2) the State’s funding of public schools provides separate and unequal treatment for the public schools of New York City in violation of the Equal Protection Clauses of the Federal and State Constitution; and (3) that the disparate impact of the State’s funding scheme for public education on members of racial and ethnic minority groups in New York City violates title VI of the Federal Civil Rights Act of 1964.  None of these substantive issues were addressed because the City lacked the capacity to sue the State.  The court is hesitant to allow such municipalities to sue their governments because it creates an imbalance of power that would inhibit the full participation of the entities in discharging their government duties.  

There are only four exceptions to the general rule barring local governmental challenges to State legislation which have been identified in the case law are: (1) an express statutory authorization to bring such a suit; (2) where the State legislation adversely affects a municipality's proprietary interest in a specific fund of moneys; (3) where the State statute impinges upon "Home Rule" powers of a municipality constitutionally guaranteed under article IX of the State Constitution and (4) where "the municipal challengers assert that if they are obliged to comply with the State statute they will by that very compliance be forced to violate a constitutional proscription.”  The majority fails to find that any of these exceptions applicable.  

This reminds Rabalais of a dispute between the state legislature and the Orleans levee board.  Apparently, the board acquired title to a large bank of swampland in Plaquemines parish.  They paid market value in the 1920s and soon thereafter found oil and gas on the land.  This constituted a significant amount of the income for the board.  The people who sold the land to the Board had the state take the land as public surplus.  The Board sued the state in federal court.  The case was dismissed for the same reasons as this case.  Further, the descendants of the people who had the land are now suing the Board for the royalties that were collected during the time the dispute was being adjudicated.  

Coalition for Economic Equity v. Wilson, pg. 122

Minorities are suing the State of California to have Proposition 209, a statewide ballot initiative, to be held as unconstitutional.  Proposition 209 provided in part that: “The state shall not discriminate against, or grant preferential treatment to, any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education, or public contracting.  The court didn’t buy it—they said that the controlling words of the fourteenth amendment are “equal” and “protection.”  The court considered Romer and Hunter.  He spent very little time on this case.  

Equality Foundation of Greater Cincinnati, Inc. v. City of Cincinnati, pg. 128

Consider this case in the light of the Supreme Court’s previous decision in Romer v. Evans.  In this case, the term Cincinnati enactment is very similar to the Colorado amendment that was struck down by the United States Supreme Court a few years before.  Nonetheless, the United States Sixth Circuit finds that the Cincinnati rule is constitutional.  See court’s rationale on page 130—highlighted with arrows.  The court finds the differences that justify the constitutionality of the Cincinnati City charter by finding that (1) it applied only at the lowest municipal level of government and thus could not dispossess gay Cincinnatians of any rights derived from any higher level of state law and enforced by a superior apparatus of state government; and (2) its narrow, restrictive language could not be construed to deprive homosexuals of all legal protections even under municipal law, etc.  This finding begs the question as to what would happen if the exact amendment was passed and amended to the State Constitution.  

Rabalais is not persuaded by the court’s analysis—he thinks this does not fit with the Supreme Court decision in Romer v. Evans.  The question that is ultimately being raised is the relationship between local and state governments.  

We should know about Milliken v. Bradley—see holding highlighted on pages 135 and 136.  Thus far we have seen that the only source of local governmental authority is from above.  This is not always the case—consider the initiative process where government works from the bottom (the people) up.  

Dillon’s Rule, pg. 138

Local governments do not possess reserved powers in the way that states or nations do; they are dependent on state law delegations for any powers that they may exercise.  We should know this rule.  A history of the rule is provided beginning on page 142.  Dillon was writing at a time that there was massive foreign immigration into the cities with an associated transfer of power.  This rule is still, for the most part, is the one that most jurisdictions would recognize as controlling.  
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